REPLY TO:

JOSH STEIN STAT[EE giTZl;?Z?JSQESLINA HARRIET WORLEY OR MATT LILES
ATTORNEY GENERAL PO Box 629 CONSUMER PROTECTION DiVISION

HWORLEY@NCDOJ.GOV
MLILES@NCDOJ.GOV

RALEIGH, NORTH CAROLINA 27602

April 12,2017

The Honorable Betsy DeVos
The Secretary of Education
U.S. Department of Education
400 Maryland Avenue, SW
Washington, DC 20202

Re:  Charlotte School of Law
Dear Madam Secretary:

We are writing to outline briefly recent developments at Charlotte School of Law (“CSL”),
following up on two letters our office issued regarding CSL on March 10, 2017. We copied the
U.S. Department of Education (“Department™) on both of those letters.

Since we issued those letters, our concerns have intensified based on several new
developments. We are troubled that CSL may proceed without the type of formal plan that
would protect students under your Department’s regulations. As of today, based on public
information:

e Most CSL students have left the school.’

e (CSL’s landlord recently stated that CSL is willing to sublet all of its classroom space.

o CSL required 169 days after the due date to pay its city and county taxes, incurring
thousands of dollars in interest.>

e CSL’s current enrollment is well beneath the 500-student target that the school identified
as its minimum for continuing operation in January.*
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Realistically, CSL’s ability to continue to operate is in considerable doubt. Under
Department of Education regulations, the precise timing of any closure date will have significant
financial consequences for students. The closed school discharge rule, 34 C.F.R. § 685.214,
makes students eligible for loan forgiveness only if they withdrew “not more than 120 days
before the school closed.” A large majority of CSL’s student body took steps towards
withdrawing in January 2017 and early February 2017, at the beginning of the Spring Semester,
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when CSL provided multiple signals that its closure was imminent. Those students’ 120-day
time limit under the regulations may run in the near future.

Our office, which is responsible inter alia for civil enforcement of North Carolina’s unfair
trade practice laws, opened an investigative file on CSL and is gathering information.” The
Department’s closed school discharge rule is among students’ most powerful potential remedies.
We would be very concerned if CSL were to close under timing that left doubtful whether
students would receive loan forgiveness under the rule.

Therefore, in this letter we ask that the Department, in addition to continuing its own
investigation and taking such further steps as it deems appropriate, confirm several features
about how the rule would work in practice. First, we believe the date on which a student is
deemed to have withdrawn should be no sooner than February 3, 2017, the last day of CSL’s
“drop/add” period for the Spring Semester. Second, we believe students should not be deemed
to have withdrawn under the rule if they took a leave of absence or stated they would seek to
transfer from CSL. Third, we suggest that exceptional circumstances exist in this case that
would justify extending the 120-day discharge period under the rule.

A. New Developments

First of all, recent information has helped illustrate how decisions made many years ago by
CSL management led directly to the untenable position faced by students today. CSL’s new
Dean, Scott Broyles, has acknowledged in recent interviews that in previous years, CSL
management systematically lowered the school’s admissions standards over the objections of
CSL faculty.’ This strategy appears to have allowed CSL to bolster its enrollment during the
first half of this decade, when the overall supply of law students dropped. As the students with
lower qualifications passed through the school and graduated, CSL’s bar passage rates
diminished. When results were released last month from the February 2017 state bar
examination, CSL’s passage rate was 25%, down from 34.7% in the previous year.®

Second, it has become evident that even if the Department of Education restores Title IV
funding, CSL will remain at risk of closure. As noted above, CSL appears to be in tenuous
financial condition, as it is contemplating subleasing its classroom space, and had difficulty
paying a significant tax bill. To reach its enrollment target, CSL must attract new students, but it
has suffered significant, self-inflicted reputational damage that will make that more difficult.
CSL students must pass a state bar exam in order to make use of their education, but repeatedly,
the majority of CSL students taking the bar exam have failed it, and CSL admits that its pass rate
is not acceptable.7 CSL’s accreditor placed CSL on probation. Finally, both students and the
Department of Education have argued that CSL made substantial misrepresentations to students.®

B. Students’ Dilemma

CSL’s actions, including its repeated mixed signals, have created an extremely difficult
dilemma for students. In December 2016 and January 2017, the situation facing CSL students

" To avoid confidentiality concerns, this letter discusses only information in the public press, not any
documents provided under the Civil Investigative Demand made by this office.
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was changing almost daily. On January 4, CSL 1ndlcated to students that it was uncertain
whether it would reopen for the 2017 Spring Semester.” Two days later, on January 6, CSL
announced it would reopen.'® Four days after that, on January 10, CSL and the Department of
Education were reportedly discussing the immediate closure of CSL under a teach-out plan.'!
On January 16, CSL delayed its reopening date by a week.'> On January 18, students were
informed that negotiations had failed between the Department of Educatlon and CSL."® On
January 19, CSL fired more than half of its employees and faculty. '* Nevertheless, classes
convened on January 23, two business days later.”

During January 2017, students faced extreme uncertainty about whether CSL would reopen,
and on many occasions were given information suggesting that it would not. Even when classes
began on January 23, students could reasonably have expected that CSL would be unable to
complete the semester, given the substantial uncertainty during the three weeks preceding that
date. Even students who were fully comfortable with the revised CSL educational offerings
would have been unable to use federal loan money — their primary means of finance — to pay
their tuition and living expenses.

In this constantly shifting environment, many students likely would have made decisions
about withdrawal from the school based on the understanding that it would be closing soon, only
to learn later that it might not be. In these circumstances, we believe it should be understood by
all that the date of formal withdrawal for any affected student cannot be earlier than February 3,
2017, the last day of CSL’s drop/add period. As noted above, we believe it would be helpful if
the Department would confirm that cut-off date to all potentially affected students.

Both withdrawn and present students carry a very significant debt burden. Students who
graduate from CSL have a median of $161,910 in debt.'® If CSL closes in Summer 2017 due to
poor financial health, CSL’s investors and officers would be free to walk away; at worst, they
would have lost the value of their investment. CSL’s students, on the other hand, would be left
with debt they cannot discharge, incurred for a legal education of diminished value, which in
many cases will not lead to their obtaining the professional qualification they sought at the outset
of their studies. We believe the Department of Education’s closed school discharge rule, 34
C.F.R. § 685.214, was created to resolve precisely this kind of problem.

C. The Closed School Discharge Rule

Should CSL close, one of the most powerful potential remedies for CSL students would be
a closed school discharge pursuant to 34 C.F.R. § 685.214. Under the rule, discharge would
remove “the obligation of the borrower and any endorser to make any further payments on the
loan.” 34 C.F.R. § 685.212(d). Discharge would allow the borrower to receive “reimbursement
of amounts paid voluntarily on the loan” and would relieve the borrower of adverse credit history
and accrued collection costs. 34 C.F.R. § 685.214(b).

More than half of CSL’s student body ceased attending classes in January 2017. Some of
these students may have gone on a leave of absence intending to re-enroll, others may have
intended to transfer, and some may have intended to permanently withdraw. If CSL closes, these
students’ ability to seek loan forgiveness depends on three factors. First, on what date is the



student deemed to have withdrawn under the closed school discharge rule? Second, are students
who went on a leave of absence deemed to have withdrawn under the rule? Third, will the
Department determine that “exceptional circumstances” existed in January 2017 that justify
extending the normal 120-day discharge period?

1. The Rule Should Deem CSL Students to Have Withdrawn No Sooner Than
the Date When the Drop/Add Period Ended, February 3, 2017.

The key provision of the rule, 34 C.F.R. § 685.214(c)(1)(i)(B) requires that in order to
“qualify for discharge of a loan,” the borrower must truthfully state that he or she:

“Did not complete the program of study at that school because the school closed while
the student was enrolled, or the student withdrew from the school not more than 120
days before the school closed.”

(Emphasis added.) We are not aware of any applicable case law or interpretive decision to assist
in calculating the date on which a student “withdrew.”

Confusion in application of this rule stems from a novel situation — CSL’s continued
operation despite the loss of more than half of its student body — and the school’s numerous
representations in January 2017 indicating an intent to close imminently. Unless the Department
provides clarity, it would be natural for students to be concerned that each day CSL continues to
operate reduces the number of students who would qualify for loan forgiveness. Indeed, since
CSL and its associated companies are liable to the Department for any closed school discharges
granted, CSL would appear to have a vested interest in continuing to operate to decrease their
potential liability to your Department. The Department should not allow any self-serving delay.

On May 23, 2017, it will have been 120 days since January 23, 2017, CSL’s first day of
classes for its spring semester. On June 3, 2017, it will have been 120 days since February 3,
2017, when CSL students’ drop/add period ended and students were disenrolled.

In light of the foregoing, we believe the rule should be applied so that students are deemed
to have withdrawn no earlier than the time when CSL’s drop/add period appears to have ended,
February 3, 2017. This is the most natural, plain reading of the rule — on this date, the student’s
decision was locked in, and students not currently enrolled became unable to enroll in Spring
Semester classes for credit. Any other interpretation of the rule would not only lead to confusion
and uncertainty, but also would upset students’ reasonable reliance on statements made by CSL
and the Department of Education. As noted above, throughout the month of January many CSL
students would have reasonably understood statements from CSL and the Department of
Education ton indicate CSL was substantially likely to close.

As aresult, we are asking that the Department confirm that the 120-day deadline will run
120 days after the end of the drop/add period, June 3, 2017.



2. Students Taking a Leave of Absence or Stating an Intent to Transfer Should
Not Be Deemed to Have Withdrawn.

Given the extraordinary uncertainty in January 2017 about whether CSL would reopen and,
if so, the conditions under which it would reopen, we believe it is essential that students be
deemed to have withdrawn only if they unequivocally intended to withdraw, not temporarily
disenroll. In January, a student could reasonably have hoped to sit out the 2017 Spring Semester,
then return once CSL became stable and he or she had sufficient financial resources to attend.
Other students may have hoped to transfer, given the recent reputational damage to CSL and the
recent uncertainty about CSL’s future, but may have been willing to attend CSL classes if
transfer became impossible. We believe that the rule should not deem a student to have
withdrawn if the student indicated a desire to take a leave of absence or, if possible, transfer to
another school.

3. Exceptional Circumstances Exist in This Case.

You have the discretion to extend the discharge period on the basis of “exceptional
circumstances.” 34 C.F.R. § 685.214(c)(1)(i)(B). The rule reads:

“The Secretary may extend the 120-day period if the Secretary determines that
exceptional circumstances related to a school's closing justify an extension.
Exceptional circumstances for this purpose may include, but are not limited to: the
school's loss of accreditation; the school's discontinuation of the majority of its academic
programs; action by the State to revoke the school's license to operate or award academic
credentials in the State; or a finding by a State or Federal government agency that the
school violated State or Federal law....”

(Emphasis added.)

For four reasons, the CSL matter should be regarded as “exceptional” under any reasonable
interpretation.

e First, in this matter, due to repeated mixed signals, CSL’s loss of students has been an
unusually slow-developing process. This would make application of a rigid 120-day
deadline potentially defeat the purpose of the rule.

e Second, there is an unusually high potential for significant monetary injury to former
CSL students because the cost of legal education is high compared to other programs.

e Third, a substantial portion of CSL’s academic program appears to have been
discontinued in January, when CSL terminated clinical professors and bar exam
coaches.

e Fourth, in January, an exceptional event occurred — CSL accepted a teach-out plan
provided by the Department of Education, but then CSL and the Department were
unable to come to terms on the details of CSL’s closure.!”

Finding exceptional circumstances and extending the deadline for affected students would not
harm the federal government, since it can recoup its closed school discharge losses from CSL
and its owners, but it would do a great service for many of the students hurt by this situation.



D. Our Goal to Cooperate and Share Information with Regard to CSL’s Situation

As you have noted in your public statements, educational institutions must be accountable.
Inevitably, some schools will not be a success. When those unsuccessful schools shut down,
their former students will be left with long-lasting impacts from debt. If CSL closes, this case
will be the first opportunity to establish how your Department will protect students’ interests
when post-secondary educational institutions do not succeed.

As our office moves forward with its analysis of the facts, we hope to continue to build
upon our working relationship with your Department. If any actions become necessary regarding
CSL, I hope that our organizations will work together to take those actions in the way that best
protects CSL’s students.

Sincerely,
Harriet Worley
Special Deputy Attorney General

/1\% Llle%

Assistant Attorney General

~—

cc: Josh Stein, Attorney General of North Carolina

Swain Wood, General Counsel, N.C. Department of Justice

Thomas Shanahan, Senior Vice President and General Counsel, University of
North Carolina

Kimberly van Noort, Vice President for Academic Programs & Instructional Strategy,
University of North Carolina General Administration

Elizabeth LeVan Riley, Legal Counsel for Charlotte School of Law, at Womble Carlyle
Sandridge & Rice, LLP
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